File inserted into Admin. Code 8-1-2001. May not be current beginning 1 month after insert date. For current adm. code see:

http://docs.legis.wisconsin.gov/code/admin_code
11 DIVISION OF HEARINGSAND APPEALS HA 3.03

Chapter HA 3
PROCEDURE AND PRACTICE FOR FAIR HEARINGS

HA 3.01 Authority and purpose. HA 3.07 Witnesses and subpoenas.

HA 3.02 Definitions. HA 3.08 Administrative law judge.

HA 3.03 Right to appeal. HA 3.09 Hearing decision.

HA 3.04 Notification of right to appeal. HA 3.10 Rehearing and amendment of decision.
HA 3.05 Request for a hearing. HA 3.11 Costs motion.

HA 3.06 Hearing arrangements. HA 3.12 Wisconsin works.

HA 3.01 Authority and purpose. (1) This chapter is (9) “Katie Beckett waiver program” means the medicaid el
adoptedpursuant to ss. 15.03, 46.016, 49.45 (5) and &b@) gibility program authorized by 42 USC 1396a s. 1902 (e) (3).
227.11(2) (a), and 43, Stats. atwiconform with the requirements  (10) “Low Income Home Engy Assistance Programdr
of 42 USC 8624(b)(13),iffes IV and XIX of the U.S. Social “L[HEAP” means the federally designated program under 42
SecurityAct as amended and the Food Stamp Act of 1977, 8SC 8621 as amended, and 6.385, Stats. which provides bene
amendedy USC 201 to 2029. fits and services to assisw—income households with the costs

(2) Thischapter governs the fair hearing process for considef enegy used for home heating.
ing the appeal by &fcted individuals of decisions made by the (11) “Managed care entity” means an ganization which
departmentsf health and family services, workforce developmakesavailable to an enrolled participant health cseevices
ment and administration and decisions by county social ampilovidedby providers selected by theganizationand which has
humanservice departments and tribal agencies concemétlic  a contractual arrangement with the department of health and fam
aid, food stamps, public assistance and social sepricgrams ily services for the provision of services to medicaid enrollees.
administeredy these departments. This chapter also governs the(lg) “Medicaid” means the medical assistance proguacter

departmentalevel review process for Mtonsin works. $5.49.43 to 49.47 and 49.49 to 49.497, Stats.,csd HFS 101
~ (3) The purpose of hearings on department and agency deoi108.
sions is the following: (13) “Medicaid waiver services” means home and

(a) To provide an opportunity for an applicant to challenge @mmunity—basedservices provided undess. 46.27, 46.275,
departmenbr agencyfinding that he or she is ineligible for medic 46.277,and 46.278, Stats.
aid, food stamps, public assistance or social services or to chal (14) “Petitioner” means a person on whose behalf a request
lengethe date of initial eligibility by establishing that tepart  for a hearing has been filed.
ment'sor agencys decision on the application was incorrect. (15) “Public assistance” means a program, such asnbut

(b) To provide aropportunity for a recipient of medicaid, foodlimited to, LIHEAP, kinshipcare under s. 48.57 (3m) and (3p),
stamps public assistance or social services to assert continuisgats. caretaker supplement under s. 49.775, Stats., or state sup
eligibility for aid when the department or agehas decided to plementsunder s. 49.77, Stats., which provides cash bertefits
discontinueaid, or to object to aid reductiosuficiency or form needyindividuals and which is administered by a department or

of payment. by an agency for a department. “Public assistadoe’s not mean
History: Cr. Register November 1999, No. 527, eff. 12-1-99. the Wisconsin works program under ss. 49.141 to 49.161, Stats.
o . (17) “Secretary” means the secretary of the department of
HA 3.02 Definitions. In this chapter: work force development, the secretary of the department of health

(1) “Administrative law judge” means an administrative hearandfamily services or the secretary of the department of adminis
ing examiner employed by the division of hearings and appealgationor their designees.

(2) “Agency” means a county department of sosiatvices (18) “Social services” means serwces,other than ur_ImimI
under s. 46.215 or 46.22, Stats.county department of humancounty—fundecprograms, which are provided by agencies or the
servicesunder s. 46.23, Stats., attribal agency which adminis departmentso individuals, or paid for by agencies or the depart
ters medicaid, food stamps, social services or public assistarfBentson behalf of individuals, sucks, but not limited to, the Alz
programs. heimer’sfamily and caregiver support program unded&.87,

(3) “COP” means théong term support community OptionsStats.,or th_e famll_y support program under s. 46.935, Stats.
programunder s. 46.27, Stats. (19) “Wisconsinworks” or “W-2" means the assistance {ro

(4) “Costs motion” means a request by a prevailing IC)artgramfor families with dependent children, administered usder

: 9.141to 49.161, Stats.
unders. 227.485, Stats., for a department totbaycosts incurred History: Cr. Register November 1999, No. 527, eff. 12-1-99.
in connection with a contested case.

(5) “Department’means the Wgconsindepartment of health HA 3.03 Right to appeal. (1) Any person applying for or
and family services, the Wgconsin department of workforce receivingmedicaid, food stamps, social servicepublic assist
developmenbr the Wsconsin department of administration.  ancemay appeal any of the following administrative actions of the

(6) “Division” means the division of hearings and appeals. departmenbr an agency:

(7) “Food stamps” means an assistance program under the(&) Denial of an application for benefits the overt denial of
Food Stamp Act of 1977, as amended, 7 USC12@12029. theright to apply S

(8) “Fair hearing” or “hearing’means a de novo proceeding (P) Failure to act on an application with reasongisiEmpt
beforean impartial administrative lajudge in which the peti N€SS.
tioneror the petitiones representative presents the reasons why (¢) Reduction, suspensiam termination of program benefits.
the agency or department action or inaction in the petitisrearse (d) The determination of the amount, faiéncy; initial eligi-
shouldbe corrected. bility date of program benefits excluding COP program benefits.
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(e) A change in the form of payment of benefits. to the agency shall be reduced to writing by the agency and signed

(f) For the COP program and medicaid waiver services, th¥ the petitionerexcept that a request involving only food stamps
denialof eligibility for services or reduction or terminationssfr ~ Neednot be signed. An agency receiving a hearing request shall
vicesas provided in s. 46.27(7m), Stats. immediatelydate—stamp the request and forward it to the division.

(9) A determination with regard to the preadmission screening (b) The hearing request shall include a short statement of the
andannual resident review requirements of section 1919(e)(7)Mo@tterto be reviewed. If itis unclear from the request what action

the Social Security Act of 1935, as amended. the person seeks to appeal or whether the petitioner has standing
(h) A decision to transfer or discigara resident from a facility to obtain a hearing, the division may request clarification before
subjectto the requirements of 42 CFR 483.12. taking action on the request.

. K . . - L Note: A hearing request should be addressed to the Division of Hearings and
(1) A denial or termination of eligibility for medicaid under theappeals PO. Box 7875, Madison, Wtonsin 53707Appeals may be delivered in
Katie Beckett waiver program under section 1902(e)(3)hef personto that ofice at 5005 University ¥enue, Room 201, Madison,isonsin.

SocialSecurity Act. (3) Exceptas provided irpat (a) or (b), the petitioner shall

(i) A decision to impose a medicaid lien od&ny a hardship have45 days from the &fctive date of the adverse action speci
waiverunder s. 49.496, Stats. fied under s. HA 3.03 in which to file a hearing request.

(k) Any other decision aaction afecting a medicaid applicant ~ (8) For a hearingequest relating to food stamps, the petitioner
or enrollee where a hearing is required by.law has90 days from the date of the action specified under s. HA 3.03

(L) A decision to deny a hardship waiver under s. 49.682(%), Which to file the hearing request. _ -
Stats with regard to the recovery of benefits under a chronic dis (b) If a different time limit for a hearing requestspecified by
easeprogram. statestatute, administrative rule or federal regulation, that limit

(m) The determination under s. 49.85, Stats., to recover S}/l @Pply andshall be stated in the notification of Right to
overpaymenbf benefits by means of certification to théséen- ~‘PPealin the decision. _ _
sin department of revenue and the determination of the amount of¢) A hearing request shall be considered filed on the date of
suchan overpayment as including an amount they believe H@ualreceipt by the division or agenayr the date of the post
alreadybeen repaid or dischged in bankruptcy mark, whichever i®arlier A request filed by facsimile is com

(n) A denial of an application for kinship care paymentten pleteupon transmission. If the request is filed by facsimile trans
grounds specified in s. 48.57(3m) (am) 1., 2., 4., 4m. and 5. S{g{ssi_onand such transmission is completed between 5 p. m. and
or the termination of kinship care paymer,1ts.l ' " Tmidnight, 1 olia.ylshall be added to .the.prescrlbe.d period.

(0) Removal of a child or any other decision or order by an (4) Thedivision shall deny or dismiss a hearing request under

agencyor department that fekcts the head of a fostereatment any of the following circumstances: _
foster or group home or the children involved, per s. 48.64(4), (&) The division does not have jurisdictioncanduct a hearing
Stats. nthe matter appealed.
(2) An applicant for or recipient of medicaid may appeal (b) The petitioner or the petitiorisrrepresentative withdraws
decisionor order of a managed care entity which demaices, therequest in writing.
terminater otherwise limits services, which denies an enrallee’ () The sole issuis one of state or federal law requiring auto
requestfor disenrollment or exemptidinom the entity or which maticgrant adjustments for classes of recipients, unless the issue
otherwiseadversely décts the individual. being contested is that eligibility obenefits were improperly
(3) A former recipient of medicaid, food stamps, aid to famfomputedor that federal law or regulationtiging misapplied or
lies with dependenthildren or W-2 may appeal the determinaMisinterpretecdy the department. _
tion that he or she has been overpaid benefitsarteunt of such ~ (d) The petitioner has abandoned the hearing request. The
anoverpayment still owing or whether it has been disgdin  division shall determine that abandonment has occurred thieen
bankruptcyor the determination under s. 49.85, Stats., to recoegtitioner,without good cause, fails to appear personally or by
suchan overpayment by means of certification to tHedahsin representativat thetime and place set for the hearing. Abandon
department of revenue. ment may also be deemed to have occurred when the petitioner or
(4) An applicant, recipient or former recipienty appeal any the authorizedrepresentative fails to respond within a reasonable
other adverse action or decision by an agencydepartment timeto correspondence from the division regarding the hearing.
which affects their public assistance or social services benefits(¢) The hearing request is not received within the time period
wherea hearing is required by state or federal law or departméfecifiedin sub. (3).
policy. (5) In cases involvingliscontinuance, reduction, suspension
History: Cr. Registey November 1999, No. 527, eff. 12-1-99. of assistance or benefits or changeha form of payment of
. . assistancethe division shall ordethat the adverse action be
HA 3.04 Notification of right to appeal. Anagencyor stayedand benefits continued unchanged pending the hearing
departmenshall in writing inform a persoat the time the person gecisjonif the hearingrequest was filed within the time limits
applies for medicaid, food stamps, public assistansecial ser  gpecifiedin 42 CFR 431.230 and 431.231 for medicaid or within
vices, and at the time an agency takes an action listed under s.thifyime limits specified in 7 CFR 273.13d subject to the excep
3.03, of the persors right to a hearing under thihapter and of tjons therein for food stamps ofor social services and public

proceduredor requesting a hearing as set forth in s. HA 3.05.55sistanceif the hearing request was filed prior to théeefive
History: Cr. Register November 1999, No. 527, eff. 12-1-99. dateof the adverse action.

HA 3.05 Request for a hearing. (1) An applicantor (6) The division shall acknowledge the receqita hearing

recipientwho wishes to contest an action specified under s. HRAuesto the petitioner and the agency or department which took
3.03may request a hearing. theaction or made the decision under appeal, and shall request that

(2) A request for a hearing may be mazethe applicant, theagency or department promptly provide a summary statement
recipientor formerrecipient, by an immediate family member cor]cernlngthe.actlon or decisionincluding the reason for the
someonenith legal authority to aadn their behalf. The division 2ctionor decision.
in its discretion may require written authorizatiminsuch repre History: Cr. Register November 1999, No. 527, eff. 12-1-99.
sentation in an individual case or a type of case. HA 3.06 Hearing arrangements. (1) A hearing shall be

(@) A request for a hearing may beade in writing or orally heldat a time reasonably convenient to the petiticshgpartment
andmay be made to the agency or the division. An oral requestagency stdfand the administrative law judge, shall be easily
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accessibléo thepetitioner and, whenever possible, shall be helD8.04,Stats. Depositions sought by the parties for the purpose of
ondepartment or agency premises, subject to the judgment of diecoveryare not authorized by this provision.
administrativelaw judge. (9) Exclude individuals from the hearing to preserve the appli
(2) A petitioner in need of special arrangements for the-heaant'sor recipients confidentiality or where an individuslpres
ing, such as amterpreter or a hearing site other than the coungnceis not considered essential, depending on the circumstances
agency shall notify the division of this need no later thatiefys of the case including space limitations.
prior to the hearing. (h) Exercise discretion in excluding cameras from the hearing
(3) At least 10 days before the hearing, the division shall pnmom.
vide written notice to the petitionandthe petitionels represen (2) An administrative law judge may ahy time disqualify
tative, if any, of the time, date and place of the hearing. himselfor herself. On the filing in good faith of a timely andfisuf
(4) Thedivision may postpone a hearing for good cause. tient affidavit of personal bia®r other disqualification of an
food stamp cases, a petitioner may request and is entdledadministrativdaw judge, thelivision or administrative law judge
receivea postponement of the scheduled hearing of up to 30 dasfsall determine the matter as part of teeord and decision in the
(5) The parties may be directed by the administrative lagaSe-
judgeto appear at a conference or to participate in a teleglosne  (3) The administrativdaw judge may grant a continuance or
ferenceto consider how issues might be clarified or simplifiedadditional time to present evidence once a hearing has started
whetherfacts ordocuments which may be admitted which wilwhenthe administrative lajjudge finds it necessary to the pro
avoid unnecessary proof, or any other matket may aid in the ceedingor to ensure that the petitioner is given a complete and fair

disposition of the appeal. hearing.
(6) The petitioner or petitiones representative shall have an (4) If the hearing in a medicaid case involves medical issues
opportunityto do all of the following: suchas those concerning a diagnosis or an examining physician’

(a) Examine at a reasonable time before the afattee hearing reportand if the administrativeaw judge considers it necessary
andduring the hearingll documents and records to be used or thit have a medical assessment other than the one considered in
areused at the hearing, and the content of the apploantecipi making the original decision, the administrative law judge may

ent's case file, in accordance with 7 CFR 273.15(p) or 42 CFtdera new assessment to be obtained at department or agency
431.242. expenseand made a part of the record.

(b) Present the case or have it presented by a representative(>) Theadministrative law judge may access and use informa
(c) Bring witnesses tion concerning the petitionar case historybenefit issuance his

: . . tory, calculations and notice history which is in the departments’
(d) Question orefute any testimony or evidence, and confroniticia| computer systems, such as, but not limited toCient
andcross-examine adverse witnesses. . Assistance for Reemployment and EconoBimpport( CARES)
_ (e) Submit relevant evidence éstablish all pertinent facts andsystemexcept that such information may not be used for the-deter
circumstanced the case. _ _ minationof substantive fact as to any issue in dispute.
(f) Advance relevant guments without undue interference. History: Cr. Register November 1999, No. 527, eff. 12-1-99.
(7) A hearing shall be tape-recorded by the administrative law

judge. HA 3.09 Hearing decision. (1) The tape recording dfie

hearingthe exhibits, papers and requests filed in the proceeding

e e o Endmates of wrich he adminsirave faw udge has o
Yeial notice shall constitute the exclusive record for decision.

raised thedivision may respond to a series of individual requests (2) Thedecision shall be in writing ithe name of the depart

for a hearing by conducting one group hearing. - .
History: Cr. Register November 1999, No. 527, eff. 12-1-99. mentby the department secretanya designee such as an admin

istrativelaw judge in the division.

HA 3.07 Witnesses and subpoenas. The division or (3) Thedecision shall sdbrth the names and addresses of all
the administrative law judge maigsue a subpoena, under thgersonsvho appeared before the division in the proceeding who
sameprocedure and in the same form as provided by s. 805.07 &g considered parties for purposes of judicial reyite issuer
Stats.at a partys request if it appears that the testimony will bessuesthe principal relevant facts elicited at thearing, the rea
relevantand reasonably necessary for a full and fair hearing. Téeningthat led to the decision, citation of legal autherihe
administrative law judge may require the party to provide writteactiontaken and the parties’ appeal righfhese elements shall
justification for the subpoena requested. A subpoena requiribg grouped under appropridteadings such as preliminary reci
the production of material may besued if the person requestingtals, findingsof fact, discussion, conclusions of law and the order
the subpoena specifies thecuments to be presented by the-sub (4) Unlessa diferent standard is provided by laive standard
poenaedwitnessand if the request is found reasonable by th@r decisionshall be by a preponderance of the credible evidence.
administrativelaw judge. The party requestitige subpoena is 5y wherenecessary and appropriate, an interim decision may

feleO“?'?:'Efgf serw&;e anéj f?ggg?\ls- 527 off 12-1-99 beissued, where a final decision dispositive of the merits of the
istory: Cr. Register Novembey . No. 527, eff. . caseis not possible.

HA 3.08 Administrative law judge. (1) An administra (6) A copy of the decision shall be mailed to the petiticiter
tive law judge may do all of the following: petitioner’srepresentative, if anynd the agency or thdepart

(a) Administer oaths andfafnations mentorganizational unit chged with theadministration of the

(b) Rule on ders of proof accep.t relevant evidence angssistancerservices involved. The petitioriemailing address

. - - “!shallbe the address given for the petitioner on the hearing request,
excludefrom the record evidence that is irrelevant or repetitiou§y|essthe petitionehas notified the division of another address

(c) Dispose of procedural requests or similar matters.  in writing or placed it on the hearing record.
_(d) Regulate the conduct and course of the hemdngistent  (7) Thedecision shall include the names and addresses of the
with due process to ensure an orderly hearing. petitionerand the department agency The division shall serve

(e) Excludeindividuals from the hearing, adjourn the hearing copy of the decision on each parfjhe decision is served on a
or otherwise reasonably respond to contemptuous conduct. party as of the date it is mailed by the division.

() Admit into evidence deposition as a substitute for testi  (8) The petitioner may request a copy of the audissette
mony, but only when the witness is unavailable as definesl intape recording of the hearing. The division shall furnish the
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requestedecording upon receipt of payment for the cost of dupldepartmenbr agency within 30 days of service of the final deci
cationand mailing. A written transcript of the hearing shall bsionif the petitioner was the prevailing partyhe petitioner need
preparednly if an appeal ifiled with a circuit court pursuant to not be represented by an attorney to file a costs motion.
s.227.53, Stats. If the petitioner requests a writtepy of that (2) Although no specificform or format is required, a cem
transcriptfollowing the filing of that appeal, the division mayplete costs motion shall contain an explanation of why the state
imposea reasonable chge per transcript page. agencywhich was the losing party wast substantially justified
(9) (a) Except for a proposed decision under. ga), or by in taking its positionand an itemized application for fees and
orderin a specific case, théecision of the administrative law otherexpenses, including an itemized statement from any- attor
judgeshall be the final decision of the departmentrioceedings ney or expert witness representingappearing on behalf of the
underthis chapter petitioner stating the actual time expended and the rate at which
(b) The administrative law judge shall submit a proposed defgesand other expenses were computed. A complete motion shall
sionto the secretary or designee for decision in any of the follo@lsocontain an didavit or other proothat the petitioner has fed
ing circumstances: eraladjusted gross income of less than $15Q,000 in each of the 3
1. The decision holds that a manual or handbook provisig@lendayears or corresponding fiscal years immediately prior to
contractprovision, state plan provision, numbered memo admif1€ commencement of the case.
istrativedirective or other dicial document is invalid or limited (3) Thepetitionets costs may include attornsyees and any

undera statute, administrative rule or federal regulation. of the following items ithe item provided evidence relevant to the
2. The department has not delegated final decision makifgaringissue on which the party prevailed:
authorityto the division. (a) Expert witness fees.

(10) Whena proposed decision rather than a final decision is (b) Any study analysis, engineering report, test or project
issuedthe petitioner anthe agency or department may file writ determinedby the administrative law judge to be necessary for
ten comments wittthe division within 15 days from the date ofpreparatiorof the case.
serviceof the decision. This period may be extended for 10 days (c) Service of process on relevant witnesses.
uponrequest of either partyAt the close of the comment period, (d) Certified copies of papers and records in any pulficeof
the proposed decision and comments shall be forwarded by the(e) Postage
division to the secretary for issuance of a final decision. ; | hg : | h
~ (11) Thedivision shall ensure that decisions for medicaid are (f) Telep one, t? egrap_l OJ?R expense. ludi
issuedin a timely manner sthat final administrative action may _ (9) Depositionf unavailable witnesses, including necessary
be taken within 90 days from the date of filing of the hearinghotocopies.

(rjequt:stantcr:l] th(«js\ttdecfisf_ilc_)ns f?rﬂiooi?l stamps are ifsued wabin  (h) Plats and photographs.
aysfrom the date of filing of the hearing request. (4) Thedepartment or agency may respond in writing to the

(12) Whena petition for review is dismissed in its entiretyadministrative law judge within 15 days of its receipt of a-com
final administrative action isaken on the date the division mailsplete costs motion. If the petitionsr costsmotion contains a
the decision to the petitioner request for expert witness fees, the response shall indicate the

(13) A final decision is binding upon the department anfighestrate of compensation paid by the agency or departiment
agencyinvolved and may be enforced by appropriate legafiand an expert W|tne§§ n the case. _
cal sanctions. The agendgvolved shall implement any food (5) Theadministrative law judge may deny a costs motion that
stampdecision within 10 days after the date of the decision. is not complete.

History: Cr. Register November 1999, No. 527, eff. 12-1-99. (6) The administrative law judge shall prepare a writiem
posed decision which denies or awards some or all of the
requesteatosts. That proposed decision shall be forwarded by the

division to the department for issuance of a final decision.
History: Cr. Register November 1999, No. 527, eff. 12-1-99.

HA 3.10 Rehearing and amendment of decision.
(1) Whenrequested by the petitioner or that persaapresenta
tive, the department or an agency opon its own motion, the
division, may within 30 daywf the date of the decision, amend
or vacate a decision for the purpose of correctiitiger plain or A 312 wisconsin works. (1) Upon receipt of a timely
admlnlstratlygerrors, or as altered condltlons_may require.  petitionunder s. DWD 12.22 (2) (b), (c) or (3), the division shall

(2) A petitioner or that persogitepresentativean agency or reviewthe fact—finding decision of the i¢onsin works agency
the department mayequest a rehearing pursuant to s. 227.49, 2) Thedivision shall deny a petition or refuse to gresitef

Stats.Such a request shall state what error of law or fact is asseffegle wisconsin works applicardr recipient withdraws the peti
asthe basis for the rehearing or what newly discovewdence g in writing. P P P

has been found which could not have been found earliedwéh 3) U it of it the divisi K
diligence. Upon granting a rehearing, thivision shall determine _(3) Upon receipt of a petition, the division may make any
q,gdltlonallnvestlgatlon it considers necessary

whetheror not a proceeding to consider additional evidence .
required. (4) The Wisconsin works agency shall forward the fact-

(3) After a decision has been issued dismissing a heariﬂ&fﬁng file to the division within 5 days of notification ¢fie
request as abandoned by the petitioner as provided in s. FERuestor review o , .
3.05(4)(d),the division may vacate that decision upon the asser (5) If the division or administrative law judge determines that

tion by petitioner in writing within 30 days of the date of the decthe record provided for review is inadequate or incomplite,
sionthat the matter has not been abandoned. division may conduct a hearing, issue an interim decision direct

History: Cr. Register November 1999, No. 527, eff. 12-1-99. ing the Wisconsin worksagency to supplement the record, or take
further actionconsidered necessary to provide for a meaningful
HA 3.11 Costs motion. (1) A petitioner may file a review.
motionfor costs under s. 227.485, Stats., with the divisiortlaad  History: Cr. Register November 1999, No. 527, eff. 12-1-99.
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